
GR Case No. 1023 of 2014

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, TINSUKIA

G. R. CASE No. 1023 of 2014

U/S 379 of IPC 

State of Assam

Versus

Smt. Apholi Dohotia

………………….Accused

Present: Zafreena Begum, AJS

Judicial Magistrate First Class, Tinsukia

For the prosecution:

Smti Reshmi Singh

                  …………….  Additional Public Prosecutor for the State

For the defence: 

    Sri Sanjay Chetia

                      ………………..  Advocate for the accused

Evidence recorded on: 26.05.2015, 24.12.2015, 06.02.2016 

25.08.2017, 29.01.2018

Argument heard on: 22.02.2018

Judgment delivered on: 05.03.2018
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JUDGMENT

BRIEF FACTS OF THE PROSECUTION CASE

1. The  prosecution  case  in  brief  as  stated  in  the  FIR  is  that  on

28.05.2014 at around 12.30 PM, when the informant went to section

No. H.K. of Arihant Division for Kamjari, he saw one man and three

women  running  from  the  section,  leaving  a  nylon  bag.  Then  he

called  up  the  J.B.  of  the  division  and  his  colleagues,  Mr.  Ankur

Buragohain  and  Mr.  Nabin  Jena  and  they  started  searching  the

surrounding area from where the thieves fled away and they found

around 40 KGs green leaves dumped under a bamboo tree in the

nearby house of Sri Puneshwar Dohutia, which will cost approximate

Rs. 700/-. Hence the case. 

INVESTIGATION

2. On the basis of aforesaid FIR, police registered a case on 28.05.2014

against the accused as Tongana  PS Case No. 20/2014 under section

379 of  Indian Penal  Code (Herein after referred to as IPC).  Police

investigated the case and on completion of investigation submitted

charge-sheet against the accused person under section 379 IPC. 

APPEARANCE OF THE ACCUSED PERSON

3. On appearance of the accused Smt. Apholi Dohutia in Court, copies

of  relevant  documents  u/s  173  Cr.P.C  were  furnished  to  her  in

compliance with section 207 of Cr.P.C.

CHARGES AGAINST ACCUSED PERSON

4. Considering the relevant documents and hearing both the parties a

prima facie case was found against the accused under section 379 of

IPC. The accused person pleaded not guilty and claimed to be tried

when charges of offences under those sections are duly read over

and explained to her.
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WITNESS EXAMINED AND DOCUMENTS EXHIBITED 

5. Prosecution side adduced evidence of five witnesses  and exhibited

five documentary evidence. 

EXAMINATION OF THE ACCUSED U/S 313 Cr.P.C

6. At the close of the prosecution evidence, examination of the accused

person  U/S  313  Cr.P.C.  has  been  done  with  regard  to  the

incriminating circumstances appeared against her in the prosecution

evidence. Defence side has adduced no evidence and plea of the

defence is of total denial. 

ARGUMENT

7. I  have  heard  the  arguments  of  the  Learned  Additional  Public

Prosecutor  representing  the  State  and  Learned  Defense  Counsel

representing  the  accused  person.  After  perusing  the  records,

considering the materials produced and hearing the arguments of

the learned counsels for both the sides, the following point is taken

as points for determination.

POINTS FOR DETERMINATION:

(i) Whether  on  28.05.2014 at  about  12.30  PM at  H.K.  Arihant

Division of Tongona TE, the accused person had taken  away

40  KG  of  green  tea  leaves  out  of  the  possession  of  the

authorities of Tongana TE by plucking out the same without

the  consent  of  the  authority  and  thereby  committed  an

offence punishable under Section 379 IPC?

DISCUSSION, DECISION AND REASONS THEREOF:

8. P.W. 1 Sri Ankur Bikas Buragohain stated in his examination that he

knows the informant Sri Ram Kishan Pandey who was earlier serving

as Senior Assistant Manager at Tongana TE but he left his job in the

month of March, 2015 and he also knows the accused who is the

wife of Sri Puneshwar Dohutia. He stated that the incident occurred

on 28.05.2014 at about 12.30 PM when the informant was giving a
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round at H.K. Section of his tea garden and he saw tea leaves lying

on the ground there and as such called him there over phone. He

stated that he went to the PO and they traced the path trailing the

fallen tea leaves and it lead to the bamboo grove in the house of

Puneswar Dohutia and they  found that about 40 Kgs of  raw tea

leaves  were  dumped  under  the  bamboo  grove  in  the  house

compound of  Puneswar Dohutia and then the informant reporting

the matter  had lodged an ejahar  before Tongana PS.   He proved

Ext.1  as  the  said  ejahar  and  Ext.1(2)  as  the  signature  of  the

informant. He further stated the police arrived there and on inquiry

the family member of Puneswar Dohutia i.e. his son, daughter in law

disclosed  that  it  was  the  handwork  of  the  accused  and she  had

brought and piled up the raw tea leaves there and the police then

seized the said tea leaves and the tea leaves were given in zimma

of the said informant by police. He proved Ext.2 as the said seizure

list and Ext.2(1) as the signature of the informant and he also proved

Ext.3  as  the  zimmanama  and  Ext.3(1)  as  the  signature  of  the

informant. He stated that police had recorded my statement. 

9. In his cross examination PW1 stated that he had not seen who had

stolen the raw tea leaves from the tea garden and he did not state

before the police that they followed the track of fallen tea leaves and

tracking it lead them to the bamboo grove in the house of Puneswar

Dohutia when they found about 40 Kgs of raw tea leaves piled up.

He further stated that he did not state before the police that the

family member of  Puneswar Dohutia named the accused to have

stolen the tea leaves and piling it up under the bamboo grove in

their house and he also stated that he did not know personally that

who had kept the raw tea leaves under the bamboo grove in the

house of Puneswar Dohutia. 

10. PW2 Sri Nabin Kumar Jena stated in his examination that he knows

the  informant  who  is  the  former  Senior  Assistant  Manager  of

Tongana TE. He stated that in the month of May 2014 one day the

informant went to inspect the H.K. Section at about 10-11 AM then

he saw 3-4 thieves entering the H.K. Section and the said thieves on
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seeing the informant had fled and the informant checked for any

belongings left by the thieves and on search the informant find that

under  the  tree  in  the  courtyard  of  Puneswar  Dohutia  a  bag

containing about 40 KGs of stolen tea leaves. He further stated that

on recovery of that bag the informant informed him over phone and

PW2 reached the spot. He also stated that he then asked Puneswar

Dohutia about the tea leaves then Puneswar Dohutia told that his

wife Apholi Dohutia had brought those tea leaves after plucking it

from the tea garden. He stated that police recorded his statement. 

11. In his cross examination PW2 stated that he had not seen who had

plucked those tea leaves from the tear garden and he also did not

know who had kept that bag of tea leaves under the tree. 

12. PW3 Sri Prasanta Dohutia stated in his examination that he knows

the informant and the accused person.  He stated that the incident

took place in the month of May 2014 when Sriram Krishna Pandey

went inside the garden for inspection and saw 2-3 women plucking

tea leaves at H.K.  Section of the garden and seeing his manager

they went  away.   He stated  that  he  was  called  along  with  other

employee to the PO and they found that trace of plucking of tea

leaves  and  they  found  near  the  Bamboo  plants  of  Puneshwar

Dohutia some plucked tea leaves.  They informed police and they

came to the PO. Then Puneshwar Dohutia stated before the police in

their presence that his Buri Aphali Dohutia plucks the tea leaves and

kept there. The weight of the plucked tea leaves was about 40-50

bag.  Police  seized  the  tea  leaves.  Ext.  2  is  the  seizure  list  and

Ext.2(2) his his signature. Police recorded his statement. 

13. PW3,  in  his  cross  examination,  stated  that  he  had  not  seen  the

incident and he cannot say, who had plucked tea leaves and who

had kept the plucked tea leaves. 

14. PW4 Sri Puneswar Dohutia stated in his examination that he do not

know  the  informant  but  he  know  the  accused  person  and  the

incident took place on day about one year ago at about 8 AM at his

house  located  at  Kuli  Bilgaon.  He  stated  that  at  the  time of  the
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incident he was at his shop which is located at a distance of half

kilometer  from  his  house.  He  further  stated  that  on  the  day  of

incident  he came home in  the morning from his  shop and found

some police officials at his house and police asked him whether any

other person had come to his house or not, to this he replied that no

other person had come to his house and then the police officials

went away from his house. He stated that on being asked by the

police he signed one paper. He proved Ext.2 as the said paper and

Ext.2(3) as his signature. 

15. PW5 Sri Lalit Chandra Bora stated in his examination in chief that on

28.05.2014 he was working as O/C in Tongana PS and On that day

Assistant  Manager  of  Tongona  TE  Sri  Shreeram  Kishan  Pandey

lodged an ejahar in Tongana PS. He stated that on receipt of ejahar

he registered a case being Tongona PS Case No. 20/2014 u/s 279 IPC

and he had done the investigation of this case. He proved Ext.1 as

the said ejahar and Ext.1(2) as his signature. He also stated that

after taking the investigation of the case he went to the place of

occurrence and draw the sketch map and thereafter he seized 40 KG

of green tea leaves from the premises of Sri Puneswar Dohutia and

also seized one nylon bag and he also recorded the statement of the

witnesses.  He proved Ext.4 as the sketch map and Ext.4(1) as his

signature and he also proved Ext.2 as the seizure list and Ext.2(4) as

his  signature.  He  further  stated  that  on  24.08.2014  the  accused

apprehend at Tongona PS as per notice issued under Section 41-A

Cr.P.C. and her statement was recorded and submitted the charge

sheet  u/s  379  IPC  against  the  accused  Smt.  Apholi  Dohutia  on

30.08.2014. He proved Ext. 5 the said charge sheet and Ext.5(1) as

his signature.

16. In his cross examination PW5 stated that the ejahar was filed at 1.30

PM on 28.05.2014 and he visited the PO on the same day. He stated

that the house of the accused is situated adjacent to the boundary

of the tea garden (Tongona), Arihant Division. He also stated that in

the ejahar the informant stated that one man and three women fled

away leaving a nylon bag after seeing the informant. 
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Judicial Determination

17. I have considered the evidence on record of both sides in its entirety

and I have also considered the rival pleas of both sides.

18. From the  analysis  of  the  evidence  in  record  it  appears  that  the

informant of this case, who is the important witness has not been

examined by the prosecution side as a witness and PW1 has stated

in his evidence that the informant has left his job in the tea garden

in the month of March, 2015.  Hence the principal witness of this

case has not been examined.  PW 1 stated in his evidence that the

informant informed him over phone that tea leaves were lying on the

ground and tracing that he reached the bamboo grove in the house

of Puneshwar Dohutia and found 40 Kgs of raw tea leaves dumped

there.  However, to corroborate the evidence of PW1 the informant

has not been examined in the case.  Moreover, PW1 has stated that

the family members of Puneshwar Dohutia i.e. his son and daughter

in law disclosed that the accused had filed up the raw tea leaves

there but prosecution has failed to examine the son and daughter-in-

law of the accused who had made that statement.  However, PW1

has stated that he had not seen who had stolen the raw tea leaves

and he also stated that he had not stated before the police that

family members of Puneshwar Dohutia named the accused to have

stolen the tea leaves and he also stated that he had no personal

knowledge  who  had  kept  the  raw  tea  leaves  under  the  bamboo

grove.  PW2 has stated that he reached the place of occurrence after

recovery  of  the tea leaves.  PW2 stated that  PW4,  Sri  Puneshwar

Dohutia  stated before  him that  the  accused has  plucked the  tea

leaves and piled up there.  However, to sharp contradiction PW4 Sri

Puneshwar Dohutia has not stated either in his examination in chief

or cross examination that the accused had plucked the tea leaves

and  brought  them  to  their  house.   This  casts  a  doubt  in  the

credibility of evidence of PW2.  During cross examination PW2 stated

that he had not seen the incident and he does not know who had

kept the bag of tea leaves under the tree.  PW3 has also stated that

he had not seen the incident and he cannot say who has plucked the
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tea leaves but,  however, he says that PW4 has stated before the

police that his wife, the accused had plucked tea leaves and kept

there. But, however, evidence of PW3 cannot be said to be credible

as  PW4  has  not  stated  in  his  evidence  that  the  accused  had

committed the offence.  Hence the prosecution has failed to bring

out the ingredients of Section 349 IPC.

19. In the light of the above discussion & reasons, I am of the opinion

that  the  prosecution  has  failed  to  prove  the  case  against  the

accused  person  beyond  reasonable  doubt.  Hence,  the  accused

person deserves to be acquitted of the charge leveled against her.

20. Hence Point No. (i) is decided in negative and goes in favour of the

accused person.

Order

The standard of proof in criminal law is to prove guilt beyond

all  reasonable  doubt.  From  the  above  discussions  I  come  to  the

conclusion that the prosecution has failed to establish the allegations

against  the accused person.  Hence the accused person  Smt.  Apholi

Dohutia is acquitted of the charges under section 379 of Indian Penal

Code on  benefit  of  doubt  and the  accused person  be  set  in  liberty

forthwith.   

The bail bond of the accused person be remained in force for

another six months from today.

This judgment is given under my hand and the seal of this

Court on this 05th  day of March, 2018.

The case is disposed of.

(ZAFREENA BEGUM)

JUDICIAL MAGISTRATE FIRST CLASS 

 TINSUKIA
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A P P E N D I X

List of Prosecution Witnesses 

P.W. 1: Sri Ankur Bikash Buragohain

P.W. 2: Sri Nabin Kumar Jena

P.W. 3: Sri Prasanta Dohutia

P.W. 4: Sri Puneswar Dohutia

P.W. 5: Sri Lalit Chandra Bora

List of Prosecution Exhibits/Documents:

Ext.1 : Ejahar

Ext.2 : Seizure List.

Ext.3: Zimmanama

Ext.4: Sketch Map

Ext.5: Charge Sheet

List of Defence Witnesses

DW: None

List of Defence Exhibits/Documents:

Nil

(ZAFREENA BEGUM)

JUDICIAL MAGISTRATE FIRST CLASS

TINSUKIA
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